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THE LAW OF HOSTILE MILITARY EXPEDITIONS AS 
APPLIED BY THE UNITED STATES 

Chapteb IV. The Fulfillment of the Intebnational Obligation 

The manner of the performance of the duty of preventing hostile 
expeditions, and the means to be employed for that purpose, are matters 
largely or entirely for the discretion of the individual state. It cannot 
be said that any particular method is required or sanctioned by inter- 
national law. This discretion is limited, however, by practical necessity 
and by the exigency of good faith. 

1. EVIDENCE OF GOOD FAITH 

The state will find it expedient, in the first place, to provide itself in 
advance with the power and the means of preventing expeditions. In 
this way, it gives substantial evidence of its intention to meet its obliga- 
tions when they arise. The obvious impossibility of the performance 
of its duty without so having provided makes this essential as an assur- 
ance to foreign governments of a proper regard for the requirements of 
the law. The government must take care that its municipal law does 
not fail to forbid acts contravening its international obligations. Hence 
it becomes necessary to provide by statutory enactment for the pre- 
vention of expeditions which may injuriously affect the rights of other 
states.^* 

85 Formerly it was not the custom to embody international obligations in legisla- 
tion. The present practical necessity of this is, however, apparent. Arbitrary execu- 
tive repression of individual conduct is very limited under the constitutional systems 
of modem governments. It has, therefore, now become almost imperative as a 
matter of internal administration. The performance of its duty to other states 
would be a practical impossibihty for the United States in the absence of statutory 
regulations. 

The practical necessity for legislation must not be confused, on the other hand, 

with legal requirement. The statutory law concerning expeditions is primarily a 

matter of domestic r^ulation. In so far as it deals with the means of preventing 

hostile enterprises, another state may not prescribe its provisions. If it enacts a 

224 
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The domestic legislation may be concerned both with the prohibition 
of objectionable acts in furtherance of expeditions and with the means 
of the enforcement of the prohibition. As regards the latter, the govern- 
ment should doubtless be armed with power sufficient for the frustration 
of all attempts at unlawful undertakings. It must have authority to 
prevent as well as to punish. And to satisfy the requirement of good 
faith, the prohibitive enactment must be upheld by the sanction of 
adequate pimishment. This applies alike to the preventive and punitory 
phases of the law. As a means of prevention, the statute should amount 
to more than a mere proclamation; it should have some real deterrent 
force. The infliction of satisfactory punishment subsequent to the 
carrying out of the expedition also requires the provision of ample 
penalties. 

A further evidence of good intentions are the executive proclamations 
issued in times of especial danger or difficulty. The salutary effect of 
these is occasionally considerable. They serve as a warning to those 
individuals who otherwise might not expect the enforcement of the law. 
They enlist the cooperation of local officials and of the pubUc with the 
government for the detection of probable offenses. They may thus be of 
real value in preventing expeditions. In any case they have the effect 
of notice to foreign states most likely to be concerned of the government's 
intention to meet its full obligation.^^ 

The Government of the United States has been accustomed to co- 
operate with foreign governments in the matter of the investigation of 
possible violations of the law, and occasionally it has supplied informa- 
tion of importance to other states in warding off attacks of expeditions 
which this government might not be able to repress. In 1884, the 
Canadian Government sought information from the United States con- 
cerning the basis of rumors circulated in the press of this country that a 
Fenian invasion was in preparation. The authorities investigated and 

prohibition against certain individual conduct, it defines only an offense at municipal 
law, as to which a foreign government may not inquire. Since the international 
offense is distinct from the mimicipal, it is entirely independent of the existence of 
any domestic law. This law cannot, therefore, be required as a matter of legal right. 
(7 Op. At. Gen. 367). 

^ For examples of such proclamations, see Richardson's Messages, I, 157, 404, 
661; III, 482; IV, 72; V, 7, 111, 271, 272, 388, 496; VI, 433; VII, 85, 91; IX, 591, 694. 
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made a report of the situation to the British minister.^^ The raids of the 
Garza bandits on the Mexican boundary, and the natural obstacles to 
preventing them, called forth the suggestion from the Mexican Govern- 
ment that it would be well for the War Department of each coimtry to 
inform the other of what forces it proposed to assign to preserve the 
peace on its frontiers, and what system it proposed to adopt for the at- 
tainment of this end, so that, by both acting in concert, the purpose of 
both governments might be more easily accomplished. The United 
States concurred in this suggestion.** 

When suspected violations of the law are reported by the agents of 
foreign governments, the authorities of this country will ordinarily take 
prompt action. The suspicions of foreign governments are customarily 
referred to the departments concerned with the local administration of 
the law, so that precautionary measures may be taken against any 
attempts at hostile enterprises.*^ But while there is seldom any lack 
of notifications of probable infractions of the law, the activities of other 
states usually stop there. The United States has constantly sought 
further cooperation by the local officers of foreign governments stationed 
in her territory. Their assistance in securing the conviction of suspected 
persons is often indispensable, and a formal declaration of facts in the 
possession of foreign officials is frequently requested of them.** For 
the sake of prompter action, it has been allowed the agents of other 
states to present their complaints directly to the federal district attor- 
neys, and they have been urged to supply them with full information.^* 

The cooperation of the governments in this manner is an act of amity 
and comity on the part of both, required not by international law, but 
by the necessities of friendly relations. The willingness of one state to 
confer with another regarding the probable unlawful action of its own 
citizens, and the willingness of the other to assist in the measures taken 
for its protection, are evidence of the honesty of purpose and good in- 
tentions of the states concerned. 

» MS. Notes to Great Britain, XIX, 438 (Moore's Digest, VII, 931). 
«s For. Eel. 1893, 442, and 44ft-447. The United States would not go to the extent 
of making an "alliance" for such purposes (For. Rel. 1886, 57). 
S9 For. Rel. 1887, 1027-1029; 1888, 1, 990; also 1885, 773. 
«> For. Rel. 1887, 1027-1029; 1892, 640-641. 
" For. Rel. 1888, I, 990; 1871, 785, 787. 
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2. THE MEANS OF FULFILLMENT 

In the early history of the United States, it was sometimes necessary 
to call upon the State authorities for assistance in enforcing the Neutral- 
ity Act, and the local militia were employed at the command of the 
Governor to perform this service.^^ Since the passage of the Act of 1818, 
the Federal Government has relied chiefly on its own agencies to enforce 
the law, but the aid of local officials is still frequently requested. Cir- 
culars and special letters continue to be addressed to Governors of 
States,®* and they have rendered some assistance. For instance, during 
the Canadian rebellion of 1837, the Governors of Michigan, New York, 
and Vermont were requested to interfere to arrest parties making hostile 
preparations against Canada.®* The cooperation of State authorities 
in Texas was sought to prevent the incursions into Mexico across the 
Rio Grande in 1892.®« 

The United States maintains no police force for the execution of the 
federal statutes, but the marshals and attorneys of the Department of 
Justice and the collectors of customs of the Treasury Department are 
relied upon to detect violations of the law, and to take steps for the 
punishment of the offenders. They are assisted by the land and naval 
forces of the Federal Government and the militia of the States under the 
direction of the President.®® 

It is the duty of the federal attorneys to collect evidence upon which 
intervention in the preparation of expeditions may be based, and upon 
which the punishment of offenders may be secured. When there is 
probable cause to believe that filibustering parties are being organized, 

92 1 American State Papers, For. Rel. 589. 

»» For instance, see MS. Dom. Let., Vol. 153, pp. 672 and 673 (Moore's Digest, 
VII, 1021). 

9* H. Ex. Doc. 73, 25 Cong. 2 Sess. p. 5. 

95 For. Rel. 1893, 428. 

^ At the time of the Canadian rebellion of 1837, the government employed most 
of these agencies to prevent attacks on Canada by American citizens. The district 
attorneys were addressed by the Secretary of State, stating the intention of the 
government to fulfill its obligations; governors were requested to assist; collectors 
of customs were instructed to lend their aid; the United States marshals proceeded to 
the frontier; a revenue cutter was placed at the disposal of the collector to aid in 
enforcing the law; the militia was called out; and General Scott was placed in com- 
mand of troops, both regular and volunteer, on the frontier. 
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and arrangements for hostilities are being made, they will make inquiries 
as to the suspected conduct. If as a result of their own inquiries, suffi- 
cient evidence is found, or if proof is submitted by other persons, they 
will commence legal proceedings against the individuals implicated. 
The attorneys receive the assistance of the marshals in the arrest of 
persons against whom charges of this sort are made.^^ 

The arrest and detention of vessels guilty of an infraction of the law 
is accomplished by the collectors of customs. When vessels transporting 
expeditions attempt to depart in open violation of the law, clearance 
papers may be refused them by the officers of the port. Vessels Hkely 
to depart secretly will be arrested and detained by the collector of 
customs. For this purpose, he will have the assistance of the naval 
forces and the revenue cutters of the Treasury Department. The col- 
lector may also have authority to arrest members of expeditions within 
his district before they have engaged vessels or attempt to take their 
departure.'^ 

The necessity for the patroling of the Canadian and Mexican borders 
during distiurbances in those countries, and when filibusters have been 
especially active, has required the use of the army and militia.^' They 
are employed in addition for the purpose of pursuing and apprehending 
offenders which have recrossed into this coimtry after making unlawful 
invasions.'"" Property may be seized by the military forces with a view 
to detaining it until it can be proceeded against according to law. A 
vessel laden with arms for the insurgents in Canada, in 1855, was held 
subject to seizure though it itself was not intended to pass the border.^"' 

In 1858, President Buchanan, in a special message to Congress, took 
the position that the power given the President to employ the land and 
naval forces was intended for the express purpose of the pursuit of ex- 

»' See Moore's Digest, VII, 1020 and 1021; For. Eel. 1884, 493; 1885, 773; Eichard- 
son's Messages, VI, 442. 

98 See Richardson's Messages, V, 161; Moore's Digest, VII, 1020, 1021, 1023; 
H. Doc. 326, 65 Cong. 2 Sess. 

" See Dip. Corres. 1866, I, 276. Note the use of the army during the Canadian 
rebellion, supra, note 12; and the concentration of the army on the Mexican frontier^ 
March, 1911. 

"" See For. Eel. 1893, 429. 

i»> Stoughton V. Dimick, 3 Blatchf. 356 (Fed. Cas. 13500). 
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peditions beyond the territory of the United States. In order to render 
the law efiPectual, it was necessary to prevent "the carrying on" of such 
enterprises to their consummation after they had succeeded in leaving 
our shores. ^"^ In the opinion of the committee of the Senate, appointed 
to investigate the action of Commodore Paulding in Nicaragua/"* "the 
unlawful expedition is 'carried on from the United States' when it is 
contiaued on the high seas, on its way to its destination and after it has 
left this country; and this is what the President is authorized to prevent 
by the use of the naval force." "** This is the interpretation of that 
power which the government has accepted in practice.^"® An instance 
in point was the pursuit by the United States ship Swatora and the 
Vandalia of the Aguero expedition which escaped from Key West (in 
1884) in spite of revenue cutters and naval vessels.^"* The United States 
has frequently gone so far as to station ships to intercept expeditions in 
the vicinity of the shores upon which the invaders intend to land. Five 
vessels were sent to the ports and harbors of Cuba in 1850, and their 
commanders were instructed to prevent the landing of any of their 
countrymen who might be attempting to invade that island.^"'' It was 
in connection with the efforts of the United States to prevent the landing 
of expeditions in Nicaragua that the Commodore Paulding case arose. ^"^ 
The various executive officers are empowered to take only such action 

W2 S. Ex. Doc. 13, 36 Cong. 1 Sess. p. 1, 2-3. 

"" Following the suspension of Commander Chatard for failure to prevent the 
landing from the ship Fashion in a port of Nicaragua, of an expedition imder the 
command of "General Walker" Commodore Paulding had landed marines and com- 
pelled the surrender of Walker. This action was not upheld by the United States 
(though it was taken with the consent of Nicaragua), since the landing of marines 
was an act in violation of the sovereignty of a foreign state. 

i»* S. Rep. 20, 35 Cong. 1 Sess. p. 8. See also H. Rep. 74. 

i»6 See S. Ex. Doc. 57, 31 Cong. 1 Sess. following p. 54. 

»«»For. Rel. 1884, 493. 

1"" The measures taken by these vessels are described in S. Ex. Doc. 57, 31 Cong. 
1 Sess. p. 54 et seq. 

"» The extraterritorial pursuit of offenders is, no doubt, a proper method of ful- 
filling the requirement of preventing expeditions. The government is free to take 
such measures whenever it considers the occasion justifies them. But there is no 
evidence that this, more than any other measure, is required of the state. The 
United States has not taken this action on the insistence of other governments, but 
rather out of abundant caution that it be not delinquent in its international relations. 
On the general question, see Moore's Digest, VII, pp. 1045-1049. 
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as may be legal to bring violaters of the law finally before the courts for 
the adjudication of their conduct. They have no summary powers to 
prevent expeditions, and ordinarily they act only on such evidence as 
will justify their course before judicial tribunals. At times the executive 
has intervened when no legal groimd for bringing the parties before the 
courts existed. But this intervention has been only temporary and pre- 
cautionary. Thus the collectors of customs have occasionally been 
instructed to take action to prevent the departure of vessels pending 
an investigation. But their authority is limited to the taking of such 
steps as may afford a reasonable opportunity for substantial complaint, 
and the submission of such proofs as will bring the case before a judicial 
tribunal. ^"^ It is probable, however, that when there is open defiance 
of the authority of the government, and the emergency is evident, the 
executive Avill be allowed to take summary means to disperse a hostile 
organization and deprive it of arms and munitions. ^^^ 

Within the limits of its legal authority, the executive is free from the 
interference of the courts. On the other hand, the executive has no 
right to attempt to control the action of the judiciary in its proceedings 
in the same matters.^^^ The executive branch of the government is 
"not justified in ordering judicial process where the judicial officer does 
not find legal ground for a prosecution." ^^^ It has no power to define 
or interpret laws, and, consequently, cannot establish the limits of law- 
ful and imlawful conduct. ^^^ The approbation of the President or other 
officers can afford persons acting in dependence thereon no legal justifica- 
tion.^'* These officers have no dispensing power. 

The part of the courts in the fulfillment of the international duty con- 
sists chiefly in the enforcement of the penalties of the criminal law. In 
addition, they may take preventive measures in the form of the require- 
ment of bond to obey the law against expeditions. A bond was exacted 
in the case of a certain Quitman who had refused to testify before the 

'09 For. Eel. 1892, 640-641. 
"» 21 Op. At. Gen. 267, 273. 
"' IMd. 

"2 Mr. Pickering, Sec. of St., to Mr. Bond, British Charg^, Sept. 30, 1795, 8 MS. 
Dom. Let. 413 (Moore's Digest, VII, 1027). 
"' MS. Notes to Foreign Legations, II, 337 (Moore's Digest, VII, 1027). 
"< Lloyd's Trial of Wm. S. Smith and Sam'l G. Ogden (Moore's Digest, VII, 917). 
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grand jury concerning a proposed expedition to Cuba on the ground that 
it would incriminate him.^^^ In civil suits, the courts will refuse the 
enforcement of contracts made in furtherance of illegal imdertakings. 
Contracts to furnish supplies for an expedition have been held non- 
enforceable as contrary to our international obligations and against 
public policy.^^® 

Offenders against the law of their own country by the same act that 
offends another country cannot expect the protection of their govern- 
ment when in danger of punishment at the hands of the state they have 
attacked. Sometimes the United States Government has interceded in 
behalf of such persons, and it will usually take care that the treatment 
accorded them is not unwarranted by their offense. But the government 
does not recognize their right to demand this intercession, ^^^ and, or- 
dinarily, it will not protest any reasonable measures taken by foreign 
governments against citizens guilty of attacking or invading their 
country. Furthermore, it will not extend its protection to oppose the 
action of foreign governments attempting to prevent the landing of 
parties against whom there is reasonable ground of suspicion of hostile 
intention. ^^* 

3. THE MEASTJBE OF EXEBTION 

The fulfillment of the international obligation requires the independent 
action of the government. Its duty when the danger of unauthorized 
hostilities against another state is imminent, is to act of its own motion 
to thwart the enterprise. It must itself take the initiative to prevent 
the departure of expeditions.^^® The voluntary assistance of foreign 
governments in no way detracts from the necessity for the full exercise 
of the power and diligence of the state thus aided; and the lack of co- 
operation will not excuse the government for laxness and negligence. 
Rather, the defense of delinquency is rendered the more difficult for the 
state that has been assisted in the performance of its duty. 

1" U. S. V. Quitman, 2 Am. Law Eeg. 645 (Fed. Cas. 16111). 
"« Gill V. Oliver, 11 Howard 529 (quoting the Circuit Court of Appeals of Mary- 
land) . See also 14 Howard 38. 

1" Richardson's Messages, V, 113, 115-116. 
iwFor.Rel. 1899, 364. 
"9 21 Op. At. Gen. 267. 
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In practice the United States has frequently been tempted to depart 
from this rule of conduct. The failures of other states properly to 
support by evidence the accusations they have made, and the repetition 
of seemingly groundless complaints, has led the government to insist on 
evidence as preliminary to investigation. In one instance the Secretary 
of State went so far as to advise a foreign government to employ its own 
private detectives to watch suspected parties, thus to supply the de- 
ficiency of a police force in our own administration.^^" Occasionally, 
minor officials have assumed the necessity of being supplied with evi- 
dence by foreign governments before they could be expected to proceed 
with measures in the interest of other countries. But when the issue 
has been directly raised, the United States has declared in no uncertain 
terms that the assumption of the necessity of the cooperation of other 
states is contrary to international law and inconsistent with the poUcy 
of this govemment.^^^ 

For the performance of its duty, three things are incumbent on the gov- 
ernment. ^^^ In the first place, it shall use all reasonable means to inform 
itself as to whether or not a violation of the law is about to be committed. 
Secondly, the discovery of the probability of warlike undertakings must 
be followed by adequate measures of prevention. Finally, when ex- 
peditions have succeeded, whether or not through the delinquency of 
the government, the apprehension and punishment of the persons in- 
volved, if possible, is required. ^^^ Concerning the first and second of 

'20 MS. Notes to Arg. Kep., VI, 134 (Moore's Digest, VII, 1058). 

121 " * * * tjie theory for which this government has contended, and which it is 
now exerting itself to maintain (is) that a neutral or friendly government is bound 
to use due dihgence to prevent hostile expeditions from being fitted out withm its 
territory, against a power with which it is at peace, and that such obligation of a 
neutral, or of a friendly, power is not satisfied by throwing upon the power whose 
peace or whose territories are threatened the burden of the prosecution, or the whole 
duty of furnishing testimony. 

"The position which the United States assumed and has maintained * * * has 
been that when reasonable grounds were presented to a government by a friendly 
power for suspicion that its peace is threatened by parties within the jurisdiction of 
that government, it is the duty of the latter to become the active prosecutor of those 
threatening the peace of the former." Mr. Fish, Sec. of St., to Mr. Akerman, At. Gen., 
Nov. 20, 1871, 91 MS. Dom. Let. 356 (Moore's Digest, VII, 1056). 

'22 See also in this connection Chap. Ill, sec. 3. 

'28 See Wharton, Criminal Law, sec. 1908. 
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these principles there can be no question. Obviously they are implied 
in the international duty of prevention. The third requirement is made 
necessary for the satisfaction of offended states, and as a sanction to the 
prohibitory measures of the government. 

Under ordinary conditions, the state employs for these purposes only 
such means as it finds necessary to the enforcement of its general crim- 
inal laws. At most, no more may be demanded of it than those agencies 
which would ordinarily suffice to restrain and prevent expeditions.^^* 
It is not expected that special methods shall be devised for the protection 
of any particular state, or for any particular time.^^^ On the other hand, 
the diligence and vigor in the employment of these means must, nec- 
essarily, vary with conditions. The greater the probability of violations 
of the law, the more vigorous must be the efforts at prevention and 
pimishment. The principle of "due diligence" for which the United 
States has contended, and which was upheld in another connection by 
the Geneva Tribunal of Arbitration, is to the effect that the diligence 
exercised by the state must be in proportion to the risk to which another 
state may be exposed through its failure in the performance of its duty.^^* 

The vigilance required of the government in accordance with this rule 
may be expressed only in general terms. In fact, it is difficult to define 
even the circumstances in which the necessity for any extra exertion 
would be unquestionable. Thus, it cannot be said that the existence of 
a war will always create an occasion for special diligence, and it is more 
questionable that a mere insurrection, even when thought hkely to lead 
to the violation of the law, imposes any general duty of watchfuhiess. 
However, actual notice of threatened hostile attacks prepared within 
its jurisdiction requires of the state attempts at prevention and punish- 
ment corresponding to the injury likely to result from failure. ^^^ Beyond 
this no rules may be laid down. 

The duty to prevent hostile enterprises is limited, finally, by the fact 
that there is implied no guarantee against expeditions.-'^' The measure 

"< MS. Notes to Cent. Amer., 1, 105 (Moore's Digest, VII, 926). 
"« But the United States enacted a special act in 1838 to meet the situation on the 
northern boundary. 

*^ See Papers relating to the Treaty of Washington, IV, 49, 60. 

i"21 Op. At. Gen. 267, 271-272. 

128 Ibid. See also MS. Notes to Cent. Amer., 1, 105 (Moore's Digest, VII, 926). 
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of exertion is, consequently, not determined by the success or failure of 
the efforts at prevention, and the state is not compelled to assume any 
responsibility because of its failures which could not reasonably have 
been avoided. Absolute secrecy in the preparations, difficulties in the 
policing of a long, thinly populated frontier, opportunities for con- 
cealment that make pursuit of offenders imavailing, are such facts as 
may be offered in defense of a state charged with delinquency.^^* It may 
also be urged in extenuation of the failure of the government that its 
task was rendered difficult or impossible by the complainant state. 
The one may hardly hold the other responsible for failiu-es which its 
own conduct has rendered impossible of avoidance by ordinary care."" 

The defense of the state must rest, however, on facts which it is 
beyond the power of the government to anticipate or control by reason- 
able exertion. Its failure to have provided itself with the means of 
discovering violations of the law, for instance, or the lack of authority 
to restrain and punish individuals for fitting out expeditions, cannot 
be urged in extenuation of the neglect of international duties. The want 
of constitutional power and defects of domestic statutes are matters 
which may themselves require to be remedied. The deficiencies and 
neglect of the state in one particular cannot operate as a bar to claims 
for failure in the general duty itself. ^*^ 

Chapter V. The Enforcement oe the Law 

The failure of international law to prescribe specific penalties and the 
means of enforcement through which reparation may be secured has 
left states to their own resources for the redress of their wrongs. No 
mode of redress by litigation is, as yet, generally accepted among nations, 
and there is no international penal process to which individual states 
may have recourse. Being limited by no legal restrictions in the choice 
of remedies, the state may employ those which appeal to it as appro- 
priate and effective. 

The customary modes of enforcement to which states ordinarily resort 
do not differ necessarily with the nature of the offense they are intended 

"9 For. Rel. 1893, 427. 

"» Dip. Corres. 1868, 1, 430. 

"1 For. Rel. 1873, III, 329, 332; Wharton, Int. Law Digest, III, 618. 
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to remedy. The methods employed to secure the redress of wrongs 
occasioned through delinquency in the prevention of hostile expeditions 
are the same as those applied for various other international offenses. 
In the choice of remedies, the seriousness and flagrancy of the offense, 
and the comparative strength of the nations concerned, are likely to be 
the determinative factors. 

1. REPARATION 

The amicable settlement of difficulties arising out of the state's delin- 
quency may ordinarily be secured through indemnification to the in- 
jured country and its citizens. Restitution may be required at the 
hands of the members of the expedition themselves, and they may be 
compelled to make payment for the injury and destruction they have 
caused. In practice, this means of reparation is of little value. Generally 
only criminal penalties are practicable for such offenders as are appre- 
hended and convicted, while many escape. But a possibility always to 
be met is the restoration of such captured persons and property as are 
brought within the jurisdiction of the defendant state. The semi- 
military raids of Indians and others across the boundaries of the United 
States have occasionally afforded this possibility. During the raids of 
the Garza bandits, many Mexican prisoners were carried away into 
Texas, and claims for their restoration were presented. It became the 
duty of the United States to secure their release.^** 

Most frequently, the government finds it necessary itself to make 
compensation in satisfaction of claims based upon its delinquency. In 
any case, it is compelled to assume the full responsibility for the making 
of reparation; and whatever the manner of settlement, it is effected in 
the name of the state. ^^* 

2. MEASUEES IN SELF-DEFENSE 

The forcible means of enforcement to which a state may have recourse 
are not limited to action against the offending state itself. While such 
action is resorted to to secure subsequent redress of wrongs suffered, it 

i'2 For. Rel. 1893, 426 et seq. 

"' Though most of the clauns were denied, this sort of settlement is illustrated by 
the cases submitted to arbitration. See Moore, International Arbitrations, pp. 4028, 
4029, 4040, 4042, 4054. 
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may be entirely unavailing to prevent the occurrence of disturbances 
which could not be checked and controlled, or the infliction of the 
irreparable damage which may come from an actual invasion. Hence 
circumstances may arise which make necessary the restraint of expedi- 
tions in their preparations for hostilities, by the state they are about to 
attack. When the forcible action against individuals is confined to the 
jurisdiction of the state taking it, it is, of course, an exercise of domestic 
authority only. But occasionally it may involve a violation of the 
territory of another state, and thus become a matter of international 
concern. 

The action which it is necessary to take against an expedition still 
within the jurisdiction of the state of its origin must not be considered 
as directed against the state so invaded. It would then become an act 
of war in itself. But if it is not to be so regarded, it must be justified by 
an evident necessity of self-protection. There can be no question of the 
right to prevent the entrance of an invading expedition,^** but the 
violation of the territory even of a delinquent state requires strong 
justification. 

The occasion for these measures of self-defense may occur when the 
suddenness of a contemplated attack gives no opportunity for diplo- 
matic protests to the responsible state, or allows insufficient time for 
the ordinary processes of prevention. The necessity may arise from the 
unwillingness or inability of the responsible state to perform its duty, 
and thus requires the substituted performance of the state likely to be 
injured. The case of the Caroline is a noteworthy case in point. In 1838, 
during the rebellion in Canada, a party collected on an island in the 
Niagara river, and prepared to cross to the Canadian side in the steamer 
Caroline. The men were armed, and they made their purpose of attack- 
ing Canada evident by shooting across into Canadian territory. An 
English force captured the steamer, set fire to it, and sent it over the 
Falls. In so doing, they crossed into American jurisdiction. In the dis- 
cussion that followed this violation of American territory, the point of 
difference between the British and American Governments was reduced 
to the question of the necessity for the action taken. The British Gov- 
ernment was called upon "to show a necessity of self-defense, instant, 

"^For.Rel. 1899,364. 
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overwhelming, leaving no choice of means, and no moment for delibera- 
tion. It will be for it to show also that the local authorities of Canada, 
even supposing the necessity of the moment authorized them to enter 
the territories of the United States at all, did nothing unreasonable nor 
excessive, since the act, justified by the necessity of self-defense, must 
be limited by that necessity and kept clearly within it." ^^* 

The Government of the United States took a similar position in de- 
fense of General Jackson's incursion into Florida in 1818. In this in- 
stance, however, the necessity was based rather on the inability of the 
Spanish Government to meet its obligations, than on an emergency 
requiring immediate action. It was represented to Spain that the 
President, after an examination of the proofs, deemed them "irresistibly 
conclusive that the horrible combination of robbery, murder, and war 
with which the frontier of the United States bordering upon Florida 
has for several years past been visited" was due to the failures of the 
Spanish Government. "It is to the conduct of her own commanding 
officers that Spain must impute the necessity under which General 
Jackson found himself of occupying the places of their command." 
But in this case also, the justification of the measures of self-defense was 
limited to such action as was necessary to the purpose alleged, that is, 
to the preservation of control until the arrival of Spanish forces com- 
petent to perform the duty required of them.^^* 

Another phase of this question is presented by the claim of the right 
to pursue offenders into the territory from which they came. The con- 
venience of such a privilege led to a mutual arrangement between Mexico 
and the United States whereby this action would be permitted. ^^'^ 
Mexico, however, regards this as a concession which cannot be required 
by international law. In the absence of any agreement, an invasion in 
the pursuit of offenders is an act of war rather than peaceable enforce- 
ment.^^* The position of the United States has been "that it rests upon 
principles of the law of nations, entirely distinct from those upon which 

"6 Mr. Webster, Sec. of St., to Mr. Fox, Brit. Min., April 24, 1841, Webster's 
Works, VI, 250, 261. 

"6 American State Papers, For. Rel., IV, 545, 546. See also pp. 639, 641, 216, 496. 

"' For. Rel. 1882, 396, and 404-406. 

"8 For. Rel. 1878, 666-659; 26 Br. and For. St. Papers, 1419 (Moore's Digest, II, 
421). 
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war is justified — upon the immutable principles of self-defense — upon 
the principles which justify decisive measures of precaution to prevent 
irreparable evil to our own or to a neighboring people." ^'^ 

3. DIRECT ENFORCEMENT AGAINST THE STATE 

The failure to secure the adjustment of claims arising out of prevent- 
able expeditions, through volxmtary redress or by diplomatic pressure, 
leaves only recourse to some forcible procedure against the state charged 
with responsibility. Little choice is then left to the offended government. 
War is, of course, the ultimate remedy for international wrongs; and 
that this delinquency is one that may justify war is recognized by the 
United States.^* Though war for this cause has never yet occurred, the 
possibility of such consequences has been a consideration in the plans 
of those filibusters who have hoped to induce the forcible annexation 
of neighboring territory. Often the occasion is not of sufficient moment 
to justify the extreme remedy. Some measure of reprisal is then the 
only alternative. In matters so distinctly political, reprisals have not 
found extensive use. They have not been employed against other coun- 
tries by the United States; and other states have been, for the most part, 
unable to employ them effectively against it. It is probable that the 
only adequate retaliation would be found to be similar hostile attacks 
which would result in further difficulties and perhaps in war. The 
justification of their use is not limited, however, by this possibility. For 
war itself is a legitimate remedy. 

Chapter VI. Historical Application op the Law 

1. development op the statute 

statutes for the recognition of international duties by municipal law 
may be said to have had their origin in the United States. The first 
statute for the formal embodiment of the obligation of non-interference 
and neutrality was that enacted by the Congress of the United States in 

"' 26 Br. and For. St. Papers, 1419 (Moore's Digest, II, 421). 
i« U. S. V. O'SuUivan, 9 N. Y. Leg. Obs. 257 (Fed. Gas. 15974); Charge to Grand 
Jury, 2 McLean, 1 (Fed. Gas. 18265); Same, 5 McLean, 249 (Fed. Gas. 18266). 



LAW OF HOSTILE MILITABY EXPEDITIONS AS APPLIED BY THE U. S. 239 

1794. It arose out of the difficulties the American Government encoun- 
tered in performing its duties as a neutral in the wars of the French 
Revolution, and from trouble upon the frontier. This act included, 
among other provisions, the prohibition of hostile military expeditions. 
It was passed as a temporary measure, but was continued in force by an 
act of March 2, 1797, and was finally perpetuated by the act of April 24, 
1800.1" 

After the Napoleonic wars, the duties of neutrals, rather than their 
rights, became of first importance; and the frequency of the offenses of 
American citizens in the matter of privateering made necessary the 
strengthening of the law on that subject. The Portuguese minister at 
Washington, when complaining of these privateers, attributed the 
difficulty to the lack of preventive remedies in the act of 1794. ^^^ In 
response to this suggestion, President Madison, in a message to Con- 
gress, called its attention to the need of enlarged preventive powers, 
and suggested that authority be given to require of the owners of armed 
vessels security against their unlawful use, and to seize and detain them 
in suspicious cases. ^^^ An act limited to two years was passed on March 3, 
1817. On April 20 of the next year, it was made permanent. ^^^ While 
under the original law the President had had power to use the land and 
naval forces and the militia to prevent expeditions, and to take posses- 
sion of and detain vessels, there is henceforth the authority to require 
security of armed vessels, and the revenue officers are empowered to 
detain vessels temporarily when there is reason even to suspect them of 
an intention to violate the law. The owners of an armed vessel were 
required to give bond with sureties in double the value of the vessel, 
cargo and armament, that it would not be used in contravention of the 
statute. At the suggestion of the Spanish minister that the provinces 
which were in civil war with Spain, not being recognized as independent, 
might not be included in the word "state," expeditions were pro- 
hibited against any "colony, district, or people" with whom the United 
States was at peace. But most important was the authorization of the 

1" 1 Stat. 381 and 497; 2 Stat. 64. 

1" See Dana, Notes to Wheaton, No. 215. 

"' Message of Dec. 26, 1816, Richardson's Messages, I, 582. 

1" 3 Stat. 370 and 447. 
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executive to make interposition where there was only the intention to 
commit the specified offense; for the sole effect of the previous law was 
to secure the punishment of the offenders after the actual carrying out of 
the expedition or cruise. ^^^ 

The provisions of this act were later embodied in the Revised Stat- 
utes/ ^^ and have finally been enacted in the revision and codification of 
the criminal law effected by the act of 1909.^^^ Difficulties on the 
frontier during the Canadian insurrection, in 1838, called forth a tem- 
porary statute to secure the more effective performance of the national 
duties. This law did not modify the principles of the earlier ones, but 
laid down in detail the procedure to be taken by the various officers in 
their enforcement, and made provision for the more speedy execution of 
the powers previously conferred. But aside from this temporary meas- 
ure, there have been only verbal modifications of the original law. 

The example set by the United States was followed by England in 
1819. The Neutrality Act of that year seems to have been patterned 
upon that of the United States and does not differ materially from it, 
though the means of enforcement have been regarded by the United 
States as less effective than those of this country. No other states have 
such complete provisions on this subject, but many have laws to prevent 
such action on the part of their citizens or subjects as may involve them 
in war with other states or subject the state or citizens to reprisals. 
Usually these laws are a part of the penal code, and, in some mstances, 
they bear very indirectly on international obligations. Banishment 
and transportation are sometimes imposed as punishment. ^^ 

2. REVIEW OP NOTEWORTHY EXPEDITIONS 

In 1806, Francesco de Miranda, commonly known as General Miranda, 
organized a miUtary expedition in New York, and sailed against Caracas 
with the purpose of liberating the Spanish colonies. He sailed on the 

"' 4 American State Papers, For. Eel. 103. 

'« Sections 5281, el seq. 

"' Act of March 4, 1909, "An act to codify, revise, and amend the penal laws of 
the United States." 

'" The present English statute is the Foreign Enlistment Act of 1870, 33 & 34 
Vict. c. 90. See Wharton, Crim. Law, sec. 1908, note; also Moore's Digest, Vol. VII, 
p. 1005. 
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ship Leander and procured two schooners at Jacmel with which he pro- 
ceeded toward South America. He was met by two Spanish men-of-war 
and was defeated. Miranda escaped with the Leander, but ten of his 
followers were condemned to death as pirates. In July, 1806, Col. Wm. 
S. Smith, surveyor of the port of New York, and Samuel G. Ogden were 
tried at New York for being concerned in setting on foot the expedition. 
The charge of the judge was strongly against the defendants, but the 
jury returned a verdict of not guilty. Mr. Dana says: "There seems to 
be no doubt that this (expedition) might and ought to have been pre- 
vented by us." On the other hand, Mr. Madison, in an imofficial com- 
munication to Mr. Monroe (March 10, 1806), says: "The truth is that 
the Government proceeded with the most delicate attention to its duty; 
on the one hand keeping in view all its legal obligations to Spain, and 
on the other not making themselves, by going beyond them, a party 
against the people of South America. I do not believe that in any 
instance a more imexceptionable course was ever pursued by any govern- 
ment.'' "9 

During the time of the South American Revolutions, the chief diffi- 
culty arose with regard to privateering, and no important miUtary 
expeditions occurred. The settlement of claims secured by the treaty of 
February 22, 1819 expressly included (Art. IX) a renunciation on the 
part of Spain of all claims for injuries caused by the expedition of 
Miranda. But because the treaty included a reciprocal renunciation 
of all claims for damages or injuries up to the time of signing, the liabihty 
of the United States for such claims was not definitely determined. 

The Texan war of independence offered opportunity for many imlaw- 
ful imdertakings by citizens of the United States. The sympathy of 
the people of the vicinity for the Texan cause was such that the preven- 
tion of expeditions by the Federal Government was rendered very 
difficult, and there is little doubt of the fact of extensive violations of 
the law, but slightly concealed. Considerable discussion of the matter 
occurred, but no final settlement was attempted. ^^^ 

The Canadian rebellion under the leadership of Wm. L. McKenzie, 

'*' Moore's Digest, VII, 917; Boyd, Wheaton, International Law, sec. 439i; Dana's 
Wheaton, sec. 439, note; 2 Madison's Writings, 218, 220. 
"» H. Ex. Doc. 74, 25 Cong. 2 Sess. 
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which occurred in 1837, was the occasion for commotions at various 
places along the border. Upon the defeat of the insurgents, many 
sought refuge in the United States, and in this country continued their 
operations, secvuing recruits, and making preparations for a further 
attack on Canada. Some thousand men were collected in this manner 
on Navy Island on the Canadian side, and were equipped for service. 
Every possible measure was sooner or later taken by the American 
Government to enforce the law, and it seems little more could reasonably 
have been demanded by the British Government. However, the in- 
vaders were in a great degree successful, and their operations were not 
at all in the nature of a surprise. It was in part the failure of the United 
States that justified the destruction of the Caroline in American waters 
by the British forces. ^^^ 

"In 1849 Lopez, a Spanish adventurer, planned an attack on Cuba 
with the object of annexing it to the United States. The President 
issued a proclamation calling upon every officer of the government to 
use every effort in his power to arrest any persons concerned in this 
expedition. Nevertheless, Lopez left New Orleans on the 7th of May 
1850, in a steamer, accompanied by two other vessels with about five 
hundred men on board. He landed at Cardenas in Cuba, but was driven 
off by the Spanish troops and escaped back to the United States. He 
was then arrested and brought to trial, but as the judge refused to allow 
any delay to procure evidence, he was discharged amid the cheers of a 
large crowd; he was again prosecuted at New Orleans, in July 1850, and 
a true bill was found against him, but the government failed to make 
out its case. On the third of August 1851 he again started from New 
Orleans with an expedition of four hundred men; this time he was over- 
powered by the Spaniards and executed at Havana." ^^^ 

At the time of a revolution in Nicaragua in 1855, the United States 
received complaints against its citizens for their "armed intervention." 
Apparently an expedition had proceeded from San Francisco; and J. W. 
Fabens and a certain Boulton were arrested for recruiting men for 

"iSee H. Ex. Docs. 64, 74, 302, 25 Cong. 2 Sess.; 183, 25 Cong. 3 Sess.; 33, 26 
Cong. 2 Sess.; 128, 27 Cong. 2 Sess.; H. Rep. 162, 26 Cong. 2 Sess.; S. Ex. Doc. 99, 
27 Cong. 3 Sess.; Moore, International Arbitrations, III, 2419, el seq.; Scott's Auto- 
biography, I, 305-317. 

"2 Boyd's Wheaton, sec. 439j. 
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another, the "Kinney expedition." Kinney was indicted, but evaded 
trial by leaving the United States. ^^^ 

Perhaps the most notorious expeditions were those of William Walker. 
In his first attempt, he planned to gain possession of the Mexican 
territory of Lower California. He set sail in October 1853 with an 
expedition from San Francisco, invaded the territory, killed a few people, 
and wounded others. He was reinforced by another expedition sailing 
in the Anita from San Francisco, but was eventually driven out of the 
country. This expedition seems to have given rise to the name "fil- 
ibuster"; which has since been used to designate expeditions of this 
kind in America. The enterprises of this time were frequently disguised 
under the name of "transit" and "immigration" companies. 

On May 4, 1855, Walker again set sail from San Francisco, this time 
for Nicaragua. Arriving at Realejo in June, he assumed the title of 
President of Nicaragua, and was recognized as such by the representative 
of the United States (though contrary to the instructions of the Depart- 
ment of State). He was finally surrounded by the Nicaraguan forces, 
and compelled to surrender, in May 1857. But through the intercession 
of the commander of the United States ship St. Mary's he was allowed 
to leave the coimtry immolested, and was taken away with his followers 
on board that ship. 

On returning to the United States, he organized another expedition, 
at New Orleans. The attention of the authorities was called to it, and 
in consequence the government issued a circular to its officers for the 
enforcement of the law* It was reported that two thousand men were 
enrolled and over a miUion dollars subscribed for the enterprise. On the 
10th of November, Walker was arrested and released on bail of two 
thousand dollars. The next day he embarked from New Orleans with 
three hundred armed followers, went to Mobile, where he was joined by 
more adventurers, and then set sail for Nicaragua in the ship Fashion. 
Commander Chatard was present at Punta Arenas with the United 
States ship Saratoga at the time of the arrival of the expedition, and 
previously had received the government's circular calling for the enforce- 
ment of the law in this particular. He was afterwards suspended from 
command for his nonaction on this occasion. On December 6, Com- 
»=' See Moore's Digest, VII, 924 and 925. 
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modore Paulding arrived. On the 8th he demanded the surrender of 
Walker and his army. Because of the violation of Nicaraguan territory 
in securing the surrender, Walker was released from custody by the 
Department of State. 

Walker made three more attempts at invasion of Central America. 
An expedition started in December 1858, but broke down because of the 
wreck of a vessel. In November 1859, he set sail again in the Fashion, 
but was compelled to put back for want of stores. In June, 1860, he 
effected a landing in Central America, but was unsuccessful. He was 
shot at Truxillo in September I860."* 

The expedition into Mexico was made the subject of claims against 
the United States by the Mexican Government. The titles to the 
claims were in nine individuals, claiming $5,680,110. The claims of 
eight were dismissed because their Mexican citizenship was not proved, 
and the ninth was dismissed for lack of evidence. ^^^ 

In 1853 (March 26), there occurred a raid by one Norton against the 
town of Reynosa in Mexico; and in 1860 (April 5), an expedition under 
Col. John S. Ford had attacked the same town. Claims on these accoimts 
were also submitted to arbitration, but were disallowed. In the first 
case it was not proved that the expedition had been prepared in the 
United States, nor that it had been known to or countenanced by the 
officers of the United States, nor that the expedition could have been 
prevented. In the second case, it was shown that there had been an 
understanding between the commander of the Mexican forces and Col. 
Ford, and that no injury had been done to persons or property. ^^* 

"October 19, 1864, a party of twenty or more persons, acting in the 
interest of the Confederate States, who had been commorant in Canada, 
raided the town of St. Albans, Vt.; fired shots at various persons of 
whom one was killed; set fire to several buildings, and appropriated the 
funds of the banks, together with horses and other property. They 

"< See Papers relating to the Treaty of Washington, IV, 301, et seq.; an account 
of filibustering expeditions in the opinion of Sir A. Cockbum in the Geneva Arbitra- 
tion. See also S. Ex. Doc. 13, 35 Cong. 1 Sess. 

165 Moore, International Arbitrations, III, 4028. 

"« Moore, Int. Arb. 4040. But the umpire said: "If the Mexican Government 
considered that its territory had been violated, it had a right to demand satisfaction 
for the violation." 
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then returned to Canada, where some of them were arrested. The 
incident formed the subject of an extended diplomatic correspondence. 
Claims against Great Britain in behalf of the citizens of the United 
States who were injured or suffered loss were presented to the mixed 
commission under Art. XIII of the treaty of May 8, 1871. These claims 
were unanimously disallowed, on the ground that the enterprise was 
conducted with such secrecy that no care or diligence which one nation 
might reasonably require of another in such cases would have been suffi- 
cient to discover it." ^^'^ 

The claims on account of the Lake Erie raid, which was an attempt 
by Confederate refugees to release three thousand prisoners on Johnson's 
Island in Lake Erie, were disallowed on the same ground. ^^^ 

Bagdad (Bocas del Toro), Mexico, was captured and pillaged by a 
number of Americans, aided by a force of Mexicans and negroes and 
others (January 5, 1866). Some were deserters from the American 
army; some were discharged soldiers; others were members of the army 
at the time of the attack. Claims arising from this raid were dismissed 
because no lack of due diligence was proved. ^^^ 

The operations of the Fenian organization in the United States have 
been the source of considerable difficulty for the American Government. 
June 1, 1866, the first Fenian expedition set out from Buffalo with Fort 
Colbome in Canada as its immediate object. It was repulsed, and sixty- 
five prisoners were taken. The remainder of the Fenians fled back into 
the United States, where they were arrested to the number of three 
hundred and seventy-five by the American authorities. The arms of 
these were taken from them, stores of arms at Buffalo, Ogdensburg, 
and St. Albans were seized, and the arrest of other Fenian leaders was 
ordered. On the sixth of June, the President issued a proclamation 
authorizing the use of the military forces and militia to enforce the law. 
But later the prosecutions were abandoned, and some of the arms were 
restored."" 

The second raid started from St. Albans and Malone (1870). It was 

iw Moore's Digest, VII, 928; Int. Arb. 4042. 

158 Moore, Int. Arb. 4042. 

"» Ibid., 4029. 

"0 Papers relating to the Treaty of Washington, IV, 303. 
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repulsed, and refuge was again sought in the United States. Several 
leaders were arrested and quantities of arms were seized. The Malone 
raiders were condemned to fine and imprisonment. Some of the St. 
Albans raiders were fined, but the leader, O'Neill, and his companions 
were pardoned imconditionally by the President. 

O'Neill led a third expedition into Canada in 1871. He was ar- 
rested by American troops, but was discharged because of the lack 
of evidence of the commission of any overt act within the United 
States. 1" 

" In 1869, Cuba again became the destination of hostile expeditions, 
organized in the Union. Mr. Fish, the American foreign secretary, 
admitted 'with regret that an unlawful expedition did succeed in es- 
caping from the United States, and landing on the shores of Cuba.' In 
the following year, a notorious vessel, the Hornet, was permitted to leave 
New York for Cuba; she was seized several times before getting there 
by both British and American authorities, but finally m?jiaged to effect 
her purpose of landing an expedition in the island." ^®* 

"After the announcement by Spain in 1878 of the close of the 
insurrection known as the Ten Years' War in Cuba, the Department 
of State was in receipt of frequent representations from the Spanish 
legation as to alleged hostile expeditions of more or less consequence, 
which were reported to be in preparation in the United States against 
the peace of Cuba." ^^* It was reported in 1884 that a certain Aguero 
was preparing a hostile expedition at Key West. The government took 
prompt measures to prevent its departure. Officers were notified, 
revenue cutters were dispatched there, and the United States ship 
Vandalia, then in that port, was ordered to aid in the enforcement of the 
law. Aguero succeeded in escaping in spite of these efforts. The 
Vandalia and the Swatora were sent toward Cuba to intercept the 
expedition, and they were aided near our coast by the revenue cutters. 
These also failed. When the schooner that conveyed Aguero returned to 
Key West, proceedings were begun against it and the crew. The govern- 
ment sent a special attorney for this purpose; the collector of customs 

1" Papers relating to the Treaty of Washington, IV, 303. 

"' Boyd's Wheaton, sec. 439k. 

1" Moore's Digest, VII, 1020, contains an account of numerous instances. 
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was removed for his failure. The schooner was forfeited, and certain of 
the crew were punished.^®* 

During the Riel rebellion in Manitoba in 1885, it was reported that 
both Indians and Americans from the United States were taking part 
on the side of the insurgents, and that they were taking cannon and 
munitions across the border with them. The govemment, consequently, 
took measures to prevent all such expeditions. ^^^ 

In December 1892, Mexico was afflicted with the raids of bandits 
across the Texan border. Complaints of these were made at Washington, 
particularly of the Garza bandits who were old offenders. It appears 
that they had made an incursion into Mexican territory opposite San 
Ignacio, that fire was set to the Mexican barracks, four privates and 
two officers being burned. Complaints were made of numerous other 
raids occurring from time to time. It was charged that the American 
Govemment had not maintained a sufficient force on the border to 
prevent violations of the law, and that there had been carelessness on 
the part of the local officials of Texas. The United States defended 
itself by pointing out the difficulties in policing the frontier, which was 
a long line, thinly populated, where the nature of the country offered 
every facility for concealment and escape, and where the only obstacle 
to the raiders was a river easily crossed at any point. On returning 
into this country the bandits dispersed and scattered over the country 
singly or in small parties so that they never presented an object of 
attack by troops, making pursuit of them very difficult. Efforts, how- 
ever, were made to suppress them. Bandits were captured from time 
to time to the number of thirty-eight. Concerning these efforts, Mr. 
Homero, Mexican minister at Washington said: 

"The circumstance that a considerable number of bandits who took 
part in the late incursions into Mexico, after organization in Texas, 
should have surrendered shows the efficacy of the pursuit of them by the 
agents of the United States Govemment, and is in contrast with the 
leniency manifested during the first two raids, one led by Ruiz Sandoval, 
and the other by Caterino Garza. 

"It is very satisfactory to observe that the active and efficacious 

i»*For.Rel. 1884, 493. 

"5 Moore's Digest, VII, 932. 
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pursuit of these bandits is bearing fruit, and I believe that in the future 
there will be no further invasions of a friendly country like those which 
have occurred in the last three years." ^^^ 

In 1899, the objective point of filibusters was Honduras, the intention 
being to foment insurrection there. Action was taken by the govern- 
ments of both Guatemala and America, — Guatemala was the ostensible 
destination, — to prevent the landing of an expedition in the steamer 
Managua, and to prevent the commission of any hostile acts. At the 
same time the customs authorities at New Orleans were engaged in 
preventing the embarkation of one hundred and sixteen alleged filibus- 
ters from Kansas City. Apparently the authorities were entirely success- 
ful. Clearance was withheld from two steamers until examination could 
be made of certain passengers, and members of the expedition were 
not allowed to depart. The president of Honduras asserted that by 
the action of the two governments the menace of fiUbusters had dis- 
appeared,^*'' 

The foregoing Incidents are only the most remarkable of those with 
which the United States has had to deal. Naturally only those which 
have presented considerable difficulty have attracted much attention, 
and only in case some question of the law or its enforcement was pre- 
sented is the record considered valuable or important. A fair estimate 
of the diligence of the American Government, and the efficacy of its 
enforcement of the law, cannot be based on these exceptional cases alone. 
It is, of course, impossible here to review the numerous attempts at 
expeditions which have been frustrated before having become of any 
consequence, and those which have not attracted the attention even of 
foreign governments likely to be concerned. But a review of one brief 
period more in detail will at least suggest the probable character of 
others and of the whole history. 

On November 30, 1897, Mr. Gage, Secretary of the Treasury, made 
a report to the House of Representatives on the exertions of his depart- 
ment in the prevention of expeditions to Cuba during the insurrection 
there in the nineties. His report covered the period from June 11, 1895, 
to November 30, 1897. On the earlier date, the Treasury Department 

'66 For. Rel. 1893, 445-446. See pp. 425-435, 440-448, 456. 
I" lUd., 1899, 364-370. See also Moore's Digest, VII, 1025. 



LAW OP HOSTILE MILITARY EXPEDITIONS AS APPLIED BY THE U. S. 249 

issued a circular of instructions to all collectors and deputy collectors 
at the sixty-four ports and subports on the Atlantic coast from New 
York City to Brownsville, Texas, enjoining vigilance in the enforcement 
of the neutrality laws. The length of coast covered was 5,470 miles. 
In an elaborate report made by the legal advisor of the Spanish legation, 
sixty attempted expeditions were listed for the two and one half years. 
Of these, twenty-eight had been frustrated through the Treasury 
Department, five were prevented through the efforts of the Navy 
Department, four by Spanish authorities, two were wrecked, one was 
driven back by storm, one succeeded through the use of British territory, 
and the fate of one was unknown. Seventeen, Spain considered success- 
ful violations of the American law. With regard to these, the Secretary 
of the Treasury reported as follows: In the seventeen expeditions, 
there were nine vessels involved. Only five expeditions proceeded by 
steamships of considerable proportions; twelve went on four tugs and 
one pilot boat, each of less than one hundred net tons. Of the five 
expeditions, two went on the American ship Laurada, three on three 
foreign ships (which could not leave port without the consent of their 
consuls). The aggregate registered tonnage of the six American vessels 
was 1,331, of the foreign vessels, 1,772. It appears from the detailed 
review of the seventeen expeditions, made by the Secretary, that Spain 
exonerated the United States in the case of one of the expeditions on the 
Laurada; concerning another, the Spanish officials disagreed as to the 
date and could give no accurate information; in three cases the vessels 
were subsequently wrecked and any procedure against them was im- 
possible; in four cases, the principals were sentenced to imprisonment; 
in one case the vessel was protected by British jurisdiction, but the prin- 
cipal was punished; in three cases the vessels were libelled for forfeiture 
on evidence furnished by the Treasury Department; in one case a libel 
was dismissed; in one case more time was required for investigation; in 
the case of the vessel that was not heard from the escape was charged 
to the negligence of a Spanish agent and the unwise advice of the Spanish 
legal ad\'isers at New York.^** 

'«« Treasury Dept. Doc, No. 1989 (H. Doc. 326, 55 Cong. 2 Sess.). 
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Chapter VII. Conclusion 

The United States claims the distinction of having taken the lead in 
the development of the principles of non-interference and neutrality 
which are now recognized by the community of nations. She was the 
first to make international obligations the subject of municipal law. 
With regard to the prevention of private acts of war against friendly 
countries, little criticism has been passed upon the standard which this 
country has set as a measure of its own conduct, and which it has de- 
manded of others, unless it be that it goes further and requires more 
than the usage of nations has hitherto sanctioned. There is no doubt 
that the United States has intended only to shape its policy in accordance 
with the just and necessary demands of international intercourse with 
states in the relation of peace; and if it has set a high standard in the 
prevention of hostile expeditions, it is to be remembered that the prin- 
ciples it has maintained have been enforced chiefly against itself. It 
has itself seldom been the object of serious or dangerous attack by 
military invaders through the negligence of other states. 

In the application of these principles, inevitable controversies have 
arisen. Foreign governments have been dissatisfied with the tardy 
cognizance taken of suspected imdertakings, and with alleged indifferent 
exertions for the prevention of the expeditions. They have challenged 
both the sufficiency of the modes of procedure and the diligence of the 
government in the performance of its duty. The difficulties which have 
thus arisen have involved questions of fact rather than law. That the 
United States has at times been inconsistent in practice and untrue to 
the spirit and even the letter of its own principles is perhaps not to be 
denied. It is altogether probable that in some instances demanding the 
greatest diligence the government was deliberately negligent.^*' 

'" The Lopez expeditions (see Chap. VI, sec. 2) were matters of common report, 
and the progress of preparations was published from time to time in the daily press. 

"The story of all these expeditions as told in a great part in the proclamations 
of the different Presidents, is pretty much the same. Some scheme of annexation, or 
other form of invasion is started, pubUc meetings of sympathizers are held, a reckless 
soldier of fortune is chosen for chief, funds are raised by bonds issued on the security 
of the public lands of the country it is proposed to conquer, arms are collected, recruits 
are advertised for under some transparent verbal concealment of the object, and at 
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For the most part, however, the failures of the government in the 
enforcement of the law have been due to obstacles in the form of official 
and popular disregard of international obligations. At times local 
officers have neglected their part in the performance of this duty out of 
sympathy for the cause of the filibusters. More frequently public 
sentiment has been expressed against the punishment of offenders, juries 
have refused to convict, and popular support of the enterprises has inter- 
fered with the regular processes employed for prevention. The Spanish 
minister once took occasion to impugn the sufficiency of the methods of 
procedure in the United States for this reason, and attacked particularly 
the trial by jury, which, it was asserted, was almost certain to result in 
the acquittal of the offenders through the influence of public opinion."" 
The numerous violations of the law during the Texan revolution were 
made possible through such circumstances as these, which the central 
government was powerless to control."^ 

least a certain number of men are got together, and embark, or otherwise set forth. 
If the comitry against which the attack is directed is feeble or unprepared, scenes of 
outrage and bloodshed follow, until the marauders are driven to the coast, where 
they find refuge aboard American vessels (in some cases it has been on board ships of 
war), and return to the protection of the United States, to prepare for a fresh attack. 
If the country is able vigorously to repel them, as in the case of the Fenian raids, they 
content themselves with a demonstration on the frontier, seek at once the shelter of 
their own country, are disarmed, and the ringleaders are perhaps tried. Those who 
are convicted are almost certain of an immediate pardon. After an interval the 
arms are restored, and imless the scheme has been so discredited by failure as to be in- 
capable of revival, preparations are forthwith recommenced for another attempt, and 
everything goes on as before. ♦ * * Laws no doubt have been passed, and proc- 
lamations in abundance issued. But in spite of all this, privateering, armed incursions 
into countries at peace with the United States, hostile raids, and fihbustering expedi- 
tions have gone on as before." Sir A. Cockbum, Opinion in the Geneva Arbitration 
Papers, relating to the Treaty of Washington, IV, 307. 

i™For.Rel. 1885, 774. 

Much earlier (November 16, 1818) the Spanish minister, Don Luis de Onis, had 
made the same complaint in connection with privateering: "Whatever may be the 
forecast, wisdom, and justice conspicuous in the laws of the United States, it is uni- 
versally notorious that a system of pillage and aggression has been organized in 
several parts of the union against the vessels and property of the Spanish nation; and 
it is equally so that all the suits instituted by his Catholic Majesty's consuls, in the 
courts of their respective districts, for its prevention, or the recovery of the property, 
when brought into this country, have been and still are completely unavailing." 
Boyd's Wheaton, sec. 439i. 

»" H. Ex. Doc. 74, 25 Cong. 2 Sess. 
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While generally the United States could not have been held tech- 
nically responsible for its failures thus occasioned, the freguent repetition 
of such occurrences ought surely to lead to the consideration of her modes 
of fulfillment of the international duty as inadequate. The defense of 
the government has been that it employed those means ordinarily 
efifective for the enforcement of the general criminal laws of this country. 
The question as to whether or not they are in fact adequate to the needs 
of internal administration is one which perhaps cannot be raised in 
international law except in a very general way. It is evident, however, 
that the United States suffers both in municipal and international 
affairs from interference in legal processes by popular influence and 
extraneous considerations in the enforcement of the law. As in the 
municipal law, the remedy for these virtual international delinquencies 
lies not in sounder principles and better laws, but in the creation of a 
different popular attitude toward the law, and in the perfection of legal 
and administrative machinery. 

On the other hand, the indirect responsibility for filibusterism lies 
in some measure in its victims themselves. The turbulent condition 
of certain Latin-American countries has offered a standing invitation 
to adventurers. The aid of American expeditions has been expressly 
sought by insurgent factions. In other cases, misgovemment and oppres- 
sion and misguided policies have almost justified the attack if not the 
violation of international law. The removal of the inciting cause would 
doubtless abate local sympathy in the United States for expeditions, 
and go far toward making the exertions of the government absolutely 
effective. The establishment of stable and eflScient gove'mments in the 
Latin-American countries would make filibustering a more dangerous 
and hopeless undertakiag, and would relieve the United States of the 
oft-times burdensome duty of warding off the spoilsmen. When the 
waste places have been filled, filibusterism, as freebooting and buccaneer- 
ing, will have become a tradition. 

Rot Emebson Curtis. 
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